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In the Matter of

FEDERAL

RFCEf
DOcKErFILE COPY ORIGI .

Before the NAt.tAY 16 1997
COMMUNICATIONS COMMISSION
Washington, D. c. .\.1/;';

Amendment of the Commission's Rules
Regarding Multiple Address Systems

REPLY COMMENTS

WT Docket No. 97-81

The Burlington Northern and Santa Fe Railway Company

("BNSF") and Norfolk Southern Corporation ("NS"), by their

attorneys and pursuant to Section 1.415 of the Commission's

Rules, hereby jointly submit reply comments in the captioned

proceeding. Y For their joint reply comments, BNSF and NS state

as follows:

The 928/952/956 MHz Band Should Be
Allocated for Exclusively Private Use

The initial comments in this proceeding clearly,

overwhelmingly and compellingly demonstrate that the Nation's

infrastructure industries need access to the 928/952/956 MHz band

on a private, internal basis in order to assist in the provision

of the telecommunications support necessary to meet critical

safety, environmental and operational requirements. Y

Virtually every industry commentor cited specific and

legitimate current and projected internal requirements for that

Y The instant rulemaking proceeding was initiated by the
Commission's Notice of Proposed Rule Making, WT Docket No. 97-81,
FCC 97-58 (released February 27, 1997) (hereinafter "NPRM").

Y See, generally, the initial comments of the Affiliated
American Railroads ("Affiliated"), American Water Works
Association, Cooperative Power Association, American Petroleum
Institute, Personal Communications Industry Association and UTC.
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MAS capacity, at a minimum. And, as pointed out in the comments,

those requirements are not only operationally driven, but also

are imposed on industry by the governmental regulation of the

national infrastructure.~ In addition, the comments of the

frequency coordinators and equipment suppliers present

particularly compelling observations in support of their

unanimous belief that the 928/952/956 MHz band must be allocated

for exclusively private use.~

There has been nothing submitted in the record of this

proceeding which would warrant the Commission abandoning its

proposal to allocate the 928/952/956 MHz band for private use.

By contrast, there has been overwhelming evidence presented in

the comments of the railroads, the utilities (publicly-operated,

privately-owned and cooperative) and the petroleum industry, all

critical parts of the Nation's infrastructure, that support the

validity of the Commission's proposal for the 928/952/956 MHz

band.~ BNSF and NS urge the Commission to heed the evidence,

~ In its comments, Colorado Interstate Gas Company
("Colorado"), notes that the Federal Energy Regulatory Commission
imposes strict safety and environmental requirements on the
energy industry. It should be noted that BNSF, NS and other
railroads are subject to similar requirements imposed by the
Federal Railroad Administration. The comments of Alligator
Communications, Inc. ("Alligator") also cite governmental
regulation as a significant factor in the telecommunications
requirements of industry.

~ Alligator, Black & Associates, Comsearch, Itron, Inc.,
Microwave Data Systems and Sensus Technologies, Inc.

~ See, generally, the initial comments of BNSF and NS,
Affiliated, Colorado, Delmarva Power and Light Company, GPM Gas
Corporation ("GPM"), East Bay Municipal Utility District, Public
Service Company of New Mexico, Puget Sound Energy, Inc., Southern
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and the Commission's own initial instincts, and adopt an

allocation plan which includes the reservation of the 928/952/956

MHz band for exclusively private use.

The Commission Must Specify
What Constitutes "Private" Use

Any reading of the initial comments in this proceeding

makes apparent the need for clear and specific criteria for

allowable uses of those MAS channels allocated to "private" use.

Even some present MAS licensees admit to confusion and concern as

to whether their uses of MAS channels are of a sufficiently

private nature to make them eligible to utilize spectrum

allocated for exclusively private use.§1 BNSF and NS submit that

the distinction between a "subscriber-based service" and a

"private user" falls somewhere between Radscan (which indicates

it "has been adding nearly 2,000 subscriber remote units every

month"),Y and AirTouch/Arch (who assert that their use of MAS

California Edison Company, Washington Suburban Sanitary
Commission, and Wells Rural Electric Company.

~ The best example of this concern is reflected in the
comments of Radscan, Inc. ("Radscan"), where it is admitted that:

If the Commission determines that Radscan's service
is not subscriber-based, then many of Radscan's
concerns in this proceeding are alleviated.

(Radscan, at fn. 11).

To a lesser extent, other commentors indicate concerns
that some of their utilization of MAS capacity may be considered
to be other than "private, internal" uses, and thereby compromise
the otherwise private character of their MAS use. See, comments
of AirTouch Paging and Arch Communications Group (lIAirtouch/
Arch"), GPM, and ProNet, Inc.

II Radscan, at p. 2 (emphasis added) .
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channels to "control paging facilities at multiple locations," is

not "a commercial subscriber usage, but rather is an intermediate

link usage akin to an internal system of communication") j!/ or GPM

(which utilizes "less than one percent of its total MAS frequency

use" to gather information it then processes and sells to certain

of its gas producing customers).~ Where the Commission draws

the line of demarcation between subscriber-based commercial use

and private use will be critical to assuring the availability of

RF capacity for the present and projected telecommunications

needs of those infrastructure industries which rely on private,

internal systems to meet critical safety, environmental and

operational requirements. Accordingly, BNSF and NS urge the

Commission to adopt clear and stringent criteria for the use of

those MAS channels it allocates for private use.~/

Site-by Site Licensing

The commenting industrial users indicate that typical

private MAS licensees seek and utilize MAS facilities only at

those discreet sites where they have an established operational

presence, as is appropriate for a point-to-multi-point service,

and as was anticipated by the Commission when it allocated

j!/ Airtouch/Arch, at p. 3.

GPM, at pp. 2 and 7.

~ Although spectrum efficiency considerations may dictate
that private MAS licensees be allowed to make any excess capacity
available to other private users, the Commission should make
clear that any disposition of excess capacity cannot be made on a
for-profit basis, but, instead, should be limited to making any
excess capacity available only to other private, internal users
on a cost-sharing basis.
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spectrum for MAS. Industry's position in this regard is fully

and unanimously supported by the comments of the frequency

coordinators and equipment suppliers. All commentors urging

site-by-site licensing assert and demonstrate that site-by-site

licensing is the most spectrum efficient mechanism for assigning

spectrum allocated for exclusively private use.

Further, most commentors agree that a geographic

licensing scheme is useful only where the spectrum to be assigned

is intended for commercial, subscriber-based service. In this

regard, it is interesting to note that the only commentors

stating a preference for geographic licensing of MAS spectrum are

those with an apparent intent to use MAS spectrum for the

provision of subscriber-based services. W

As spectrum allocated for exclusively private use

should not be subjected to licensing through auction, and as

site-by-site licensing promotes spectrum efficiency in private

services, BNSF and NS again urge the Commission to retain its

site-by-site licensing mechanism for all MAS spectrum allocated

for exclusively private use.

Treatment of Incumbents - Grandfathering

The NPRM proposed that the licenses of subscriber-based

systems presently utilizing the 928/952/956 MHz band channels be

"grandfathered", even after such channels are allocated for

exclusively private use. Unfortunately, Radscan is now

W See, comments of CellNet Data Systems Inc., Radscan and
Rural Telecommunications Group.
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attempting to convert the proposed grandfathering shield into a

sword by which it would acquire unlimited and exclusive rights to

expand the coverage of its unquestionably subscriber-based

service. ll' In its comments, Radscan asks that its existing

"uses" of a frequency, not just its existing "licenses", be

grandfathered. In other words, Radscan seeks the ability to

acquire additional coverage area at willi something it could not

do under current site-by-site licensing procedures, much less

under the allocation plan and licensing mechanisms proposed in

the NPRM. Radscan is not seeking equitYi Radscan is seeking

unfair advantage. It asks that its non-conforming use of the

928/952/956 MHz band be given an absolute priority over the needs

and requirements of qualified private, internal users. As

demonstrated above, there are overwhelming and compelling reasons

to allocate the 928/952/956 MHz band for exclusively private use,

and there are equally compelling reasons supporting site-by-site

licensing as the only licensing mechanism appropriate for

assignment of private spectrum. While the Commission may find it

fair or equitable to grandfather Radscan's existing site-by-site

licenses, there can be no justification for allowing Radscan to

aggrandize additional spectrum for which it is not otherwise

qualified. The demonstrated needs of the infrastructure

industries for private, internal telecommunications capacity

should not be usurped by Radscan's dreams for a commercial,

subscriber-based spectrum empire.

Radscan, at pp. 15-18.
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No Mobile Service on Private Channels

The Commission should not allow any MAS spectrum

allocated for private use to be utilized to provide mobile

service. On this point, the Commission would do well to heed the

unanimous comments of the frequency coordinators, which are

summed-up in Black's warning that II [mJixing point-to-multi-point,

point-to-point and mobile services in the same band is a recipe

for intra-service harmful interference." llI Private MAS spectrum

should be reserved for the point-to-multi-point uses for which it

was initially designed and intended. To do otherwise would

impair the ability of the Nation's infrastructure industries to

meet many of their safety, environmental and operational

requirements.

Respectfully submitted,

BURLINGTON NORTHERN SANTA FE
NORFOLK SOUTHERN CORPORATION

May 16/ 1997

Black, at p. 8.
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CERTIFICATE OF SERVICE

I hereby certify that, on this 16th day of May, 1997, a true copy of the foregoing
"Reply Comments" was deposited in the U. S. Mail, first-class postage pre-paid, addressed
to each of the following:

Edward N. Lavergne, Esq.
J. Thomas Nolan, Esq.
GINSBURG, FELDMAN and BRESS,

Chtd.
1250 Connecticut Ave., N.W.
Washington, DC 20036
Attorneys for Radscan, Inc.

Thomas J. Keller, Esq.
Leo R. Fitzsimon, Esq.
VERNER, LIIPFERT, BERNHARD,
MCPHERSON and HAND,
CHARTERED
901 15th St., N.W., Ste. 700
Washington, DC 20005-2301
Attorneys for Affiliated American

Railroads

Carl W. Northrop, Esq.
PAUL, HASTINGS, JANOFSKY

& WALKER LLP
1299 Pennsylvania Ave., N.W.
Tenth FIr.
Washington, DC 20004
Attorney for Airtouch Paging Arch

Communications Group

John A. Prendergast, Esq.
BLOOSTON, MORDKOFSKY,
JACKSON

& DICKENS
2120 L St., N.W., Ste. 300
Washington, DC 20037
Counsel for Alarm Industry

Communications Committee

Wayne V. Black, Esq.
Nicole B. Donath, Esq.
KELLER and HECKMAN LLP
1001 G St., N.W., Ste. 500 W
Washington, DC 20001
Attorneys for American Petroleum

Institute

Mr. John H. Sullivan
Deputy Executive Director
American Water Works Association
Government Affairs Office
1401 New York Ave., N.W., Ste. 640
Washington, DC 20005

Mr. William G. Carter
Manager, Telecommunications
Colorado Interstate Gas Company
P.O. Box 1087
Colorado Springs, CO 80944

Carole C. Harris, Esq.
Kirk S. Burgee, Esq.
MCDERMOTT, WILL & EMERY
1850 K St., N.W., Ste. 500W
Washington, DC 20006
Counsel for Cooperative Power
Association

Shirley S. Fujimoto, Esq.
Kirk S. Burgee, Esq.
MCDERMOTT, WILL & EMERY
1850 K St., N.W., Ste. 500W
Washington, DC 20006
Counsel for Delmarva Power and Light
Company



Curtis T. White, Esq.
4201 Connecticut Ave., N.W.
Suite 402
Washington, DC 20008-1158
Attorney for East Bay Municipal

Utility District

Wayne V. Black, Esq.
Nicole B. Donath, Esq.
KELLER and HECKMAN, LLP
1001 G St., N.W., Ste. 500 W
Washington, DC 20001
Attorneys for GPM Gas Corporation

Douglas L. Povich, Esq.
KELLY & POVICH, P.C.
1101 30th St., N.W., Ste. 300
Washingotn, DC 20007
Attorney for GTECH Corporation

Mr. Phil Shew
Communications Engineer
Public Service Company

of New Mexico
Alvarado Square - MS0600
Albuquerque, NM 87158

Jerome K. Blask, Esq.
Daniel E. Smith, Esq.
GURMAN, BLASK & FREEDMAN,

CHARTERED
1400 16th St., N.W., Ste. 500
Washington, DC 20036
Attorneys for Pronet Inc.

Katherine M. Holden, Esq.
David E. Hilliard, Esq.
WILEY, REIN & FIELDING
1776 K St., N.W.
Washington, DC 20006
Attorneys for Personal

Communications Industry Assn.

Ranjan Bhagat, Manager
Energy Control Systems and

Telecommunication Services
Puget Sound Energy, Inc.
13636 N.E. 80th St.
Redmond, WA 98052

James M. Talens, Esq.
STEPTOE & JOHNSON LLP
1330 Connecticut Ave., N.W.
Washington, DC 20036-1795
Counsel for Southern California

Edison Company

Jeffrey L. Sheldon, Esq.
Sean A. Stokes, Esq.
UTC
1140 Connecticut Ave., N.W.
Suite 1140
Washington, DC 20036

Mr. Kenneth Palumbo
Communications Maintenance Supervisor
Washington Suburban Sanitary

Commission
14501 Sweitzer Lane
Laurel, MD 20707-5902

Shirley S. Fujimoto, Esq.
Kirk S. Burgee, Esq.
MCDERMOTT, WILL & EMERY
1850 K St., N.W., Ste. 500 W
Washington, DC 20006
Attorneys for Wells Rural

Electric Company

Mr. Herbert N. Didier
Marketing Director
Alligator Communications, Inc.
250 N. Wolfe Road
Sunnyvale, CA 94086
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Mr. Sydney T. Black
Black & Associates
2052 Bridgegate Court
Westlake Village, CA 91361

Mr. Christopher R. Hardy
Vice President
Microwave and Satellite Services
COMSEARCH
2002 Edmund Halley Dr.
Reston, VA 20191

Joseph A. Godles, Esq.
W. Kenneth Ferree, Esq.
GOLDBERG,GODLES, WIENER

& WRIGHT
1229 19th St., N.W.
Washington, DC 20036
Attorneys for ITRON, Inc.

Mr. George Arena, President
Microwave Data Systems
175 Science Parkway
Rochester, NY 14620

William D. Wallace, Esq.
CROWELL & MORING LLP
1001 Pennsylvania Ave., N.W.
Washington, DC 20004
Attorney for Sensus Technologies, Inc.

Lawrence J. Movshin, Esq.
Jeffrey S. Cohen, Esq.
WIL~NSON,BARKER,KNAUER

& QUINN
1735 New York Ave., N.W.
Washington, DC 20006-5209
Attorneys for Cellnet Data

Systems, Inc.

Erin M. Egan, Esquire
COVINGTON & BURLING
1201 Pennsylvania Ave., N.W.
P.O. Box 7566
Washington, DC 20044-7566
Attorney for Compu-Dawn, Inc.

Caressa D. Bennet, Esq.
Dorothy E. Cukier, Esq.
BENNET & BENNET, PLLC
1019 19th St., N.W., Ste. 500
Washington, DC 20036
Attorneys for Rural

Telecommunications Group

Robert M. Gurss, Esq.
Rudolph J. Geist, Esq.
WILKES, ARTIS, HEDRICK

& LANE, CHTD.
1666 K St., N.W., #1100
Washington, DC 20006
Attorneys for Association Of Public

Safety Communications Officials
International, Inc.

Ms. Judith A. Van Etten
19 VanEtten Lane
Lake Katrine, NY 12449

Ms. Edna A. Keene
1415 167th Avenue E.
Sumner, WA 98390

Mr. Norman M. Brady
975 Cobblestone Dr.
Orange Park, FL 32065

Mr. William Braun
3389 Wade St.
Los Angeles, CA 90066-1531
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Ms. Carolyn Y. Richards
Carolyn Richards Special Enterprises
816 South Ave.
Horseheads, NY 14845

Thomas Gutierrez, Esq.
LUKAS,MCGOWAN,NACE

& GUTIERREZ, CHARTERED
1111 19th St., N.W., Ste. 1200
Washington, DC 20036
Attorney for Coalition for

Equitable MAS Licensing

Mr. Stanley I. Cohn
801 Bermuda Ct.
Annapolis, MD 221401

Mr. Geoffrey D. Commons
122 Patrician Way
Pasadena, CA 91105

Mr. Bobby Daryaie
DDI Radio Data Transmissions #104
4130 La Jolla Village Dr., #107-74
La Jolla, CA 92037

Robert G. Allen, Esq.
ALLEN & HAROLD, PLC
1061O-A Crestwood Dr.
P.O. Box 2126
Manassas, VA 20108
Attorney for Data Address Systems

Partnership

Mr. Jack DeBruin
874 Tanbark Dr., Ste. 101
Naples, FL 34108

Eliot J. Greenwald, Esq.
FISHER WAYLAND COOPER LEADER

& ZARAGOZA L.L.P.
2001 Pennsylvania Ave., N.W., #400
Washington, DC 20006-1851

Mr. Joseph W. Fordham
707 Marble Way
Boca Raton, FL 33432

Mr. Harold D. Garter
7383 arlin Ct.
Rockford, MI 49341

Mr. Casimir C. Gawron
6643 Redsley Ct.
Canton, MI 48187

Mr. Allan C. Gordon
1422 Lark
St. Louis, MO 6312

Mr. Mark A. Gordon
1966 Spring House Rd.
S1. Louis, MO 63122

Mr. Matthew c. Gordon
1966 Spring House Rd.
S1. Louis, MO 63122

Charles and Lisa Hooper
1281 Woodlawn Ave.
San Jose, CA 95128

Ms. Helga S. James
1966 Spring House Rd.
St. Louis, MO 63122

J. Jeffrey Craven, Esq.
Julie a. Barrie, Esq.
PATTON BOGGS, L.L.P.
2550 M St., N.W.
Washington, DC 20037-1350
Attorneys for JMP Telecom Systems, Inc.

Stephen P. Ormond, Esq.
KUPELIAN ORMOND & MAGY
Maccabees Center, Suite 950
25800 Northwestern Hwy.
Southfield, MI 48075
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Mr. Robert E. Ryan
Signing Partner
MIND Communications
750 Highview Ave.
Glen Ellyn, IL 60137

Mr. Lawrence G. Murray, Partner
MIND Communications
145 W. Point Ct.
Tonka Bay, MN 55331

Mr. George Nagrodsky, Sr.
1636 Fifth Ave.
Bay Shore, NY 11706

E.C. Adams
5303 I11th Ave., N.E.
Spicer, MN 56288

Mr. Cletus E. Reitz
32 Palmetto Dr.
Panorama Village
Conroe, TX 77301

Ms. Helen H. Renner
1061 Sierra Dr.
Menlo Park, CA 94025

Mr. Richard L. Vega, Jr.
President
The Richard L. Vega Group
1245 W. Fairbanks Ave., Ste. 380
Winter Park, FL 32789-4878

Mr. Christopher Martin Shaw
445 Skyline Lakes Dr.
Ringwood, NJ 07456

Ms. Colleen T. Sheahan
2223 Arbor Creek Dr.
Carrollton, TX 75010

William J. Sill, Esq.
Jill M. Canfield
EVANS & SILL, P.C.
1627 I Street, N.W., Ste. 810
Washington, DC 20006

Mr. Jay R. Schmieder, Esq.
2601 S. Braeswood, Ste. 402
Houston, TX 77025

Mr. W. Thomas Veal, Jr.
951 W. 7th St.
Oxnard, CA 93030

Leon & Charlene Wittman
Rt. 3, Box 24 F
Quinter, KS 67752

Lawrence H. Richards, Esq.
Lawrence H. Richards Co., L.P.A.
816 City Center One
Youngstown,OH 44503
Attorney for Youngstown MAS, Inc.

A. Thomas Carroccio
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